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10'™ ACER Administrative Board meeting
Wednesday, 5 September 2012, 9.00 — 16.00
ACER, Trg republike 3, 1000 Ljubljana

Present:

Mr. Piotr Wozniak, Chair and with proxy from Mr. Detlef Dauke

Mr. Razvan Eugen Nicolescu, Vice-Chair

Mr. Stefan Tostmann, Member and with proxy from Mr. Philip Lowe, Member
Mr. Luis Martin Oar, Member

Mr. Rene Tammist, Member

Mr. Alfonso Gonzalez Finat, Alternate, replacing Mr. Bortoni

Lord John Mogg, Chair of the Board of Regulators, Observer

Mr. Alberto Pototschnig, Director of ACER, Observer

Ms. Marie-Christine Jalabert, Adviser
Mr. Konrad Purchalla, Adviser

Main conclusions of the meeting

1. The Chairman will send a letter on issues related to the implementation of TEN-E
regulation to the ITRE Committee of the EP, and a copy to the Commission.

2. The Board endorsed the IAS Strategic Audit Plan 2013 - 2015 for ACER, including
the short list of prospective audit topics for the next three years.

3. Following the approval of the Work Programme by the BoR and after the
consultation of the Commission, the AB adopted the ACER Work Programme 2013
with 6 votes in favour and 2 (EC representatives) votes against.

4. The ACER external communication guidelines will be submitted for Board’s
approval at its meeting on 5 December.

5. The Board decided to revert to the redrafted Conflict of Interest policy guidelines
at its next meeting in December.

6. The Board adopted the Implementing Rules of ACER Financial Regulation (ANNEX
1).

7. The Board decided that the Director’s appraisal would be conducted in early 2013
and cover the period from 18.3. 2011 to 31.12.2012
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1. Approval of the Agenda

The following agenda of the 10th ACER Administrative Board meeting was approved:

ACER
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10'" ACER Administrative Board meeting
Wednesday, 5 September 2012, 9.00 — 16.00
ACER, Trg republike 3, 1000 Ljubljana

DRAFT AGENDA V4

Agenda Topics

Opening
Approval of the agenda

Minutes of the 9" Administrative Board
meeting

Accompanying
documents

Doc 1 for approval
Doc 2 for approval

Rapporteur

AB Chair
AB Chair

Reporting on developments

Report on ACER developments
(including REMIT, monitoring pursuant
to Art. 11 Regulation (EC) No
713/2009, and on the activities of the
Board of Regulators)

Report on REMIT developments

Oral update

For discussion

ACER Director
BoR Chair

ACER Director

General ACER work

IAS Strategic Audit Plan 2013 - 2015
for ACER

Doc 5 for endorsement

AB Chair
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6. ACER Work Programme 2013 Doc 6a for information | AB Chair
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Docs 6¢ and 6d for
consideration
7. ACER external communication Doc 7 for discussion ACER Director

guidelines

Conflict of Interest policy guidelines

Doc 8 for discussion

ACER Director

New ACER Premises — Update on the
process

Oral update
Doc 9 for information

ACER Director

Administration (HR)

10. Decision AB n° [XX]/2012 regarding Doc 10 for ACER Director
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ACER Director
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ACER Director
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ACER Financial Regulation

Doc 14 for adoption

ACER Director

15.

AOB

Annual appraisal of the Director: state
of play

Doc 15 for information
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and
Commission
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(*) Draft for consideration before being submitted to the Commission’s inter-service consultation

(**) Subject to the Commission’s inter-service consultation being completed and the Agency notified
accordingly

2. Minutes of the 9th Administrative Board meeting

A discussion took place on whether at the previous meeting the Board decided to
discuss, at its next meeting, the “guidelines” or the “rules” on how the Agency
communicates with the outside world. The Board agreed that although the “rules”
were proposed by the Vice-Chairman at the last meeting, the AB agreed on the
“guidelines” for discussion.

The minutes of the 9" Administrative Board meeting were agreed with an
amendment reflecting that at the previous meeting the Board decided that the
“guidelines” and not the “rules” on how the Agency communicates with the outside
world were decided to be discussed at its next meeting.

3.Report on ACER developments (including REMIT,
monitoring pursuant to Art. 11 Regulation (EC) No 713/2009,
and on the activities of the Board of Regulators)

The Director updated the Board on the Agency’s establishment plan: 54 staff
members are in place, 3 appointed and an additional 4 positions are advertised (2
replacements); 59 positions are expected to be filled by the end of 2012 and,
together with REMIT positions envisaged in 2012 and 2013, the total ACER staff is
expected to amount to 72 (without EIP positions). He presented the nationality
composition of the Agency staff, mentioning that there are 18 different nationalities
present. He reported on the successful and fruitful ITRE Committee Delegation visit
to the Agency on 30-31 August, where a wide-ranging discussion on ACER progress
and future challenges, including REMIT, Infrastructure Package and RES Penetration
and Market Design, took place.

On Framework Guidelines and Network Codes, the Agency received the Network
Code on Electricity Grid Connections from ENTSO-E on 13 July, therefore ACER needs
to provide its opinion by 13 October. Moreover, on 5 June the Agency issued a
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reasoned opinion on the Network Code on Capacity Allocation Mechanisms in gas and
is expecting a new version on 17 September, expecting it to be fully in compliance
with the Agency’s Framework Guideline and expressed hope that the Agency would
be able to provide a clean recommendation to the Commission for adoption. The
Director also informed that the Agency just launched a public consultation on the
draft Gas Framework Guideline on Harmonised Transmission Tariffs Structure. The
Agency does not envisage launching any new Framework Guidelines in 2013 (except
some scoping on Harmonised Electricity Transmission Tariffs Structure and/or
Incentive Rules), because it will prioritise providing opinions on the Network Codes (9
reasoned opinions), which is a challenging task.

Lord Mogg, as the Chairman of the BoR, endorsed the Director’s report and went on
to say that the Reasoned Opinions that had been identified would represent a full
programme of work for the Agency until 2014 and would provide a sufficient basis
for the achievement of the Internal Energy Market in 2014.The Agency would of
course oversee the whole process throughout that period. He also mentioned that
the more the Agency gets involved into the Network Codes, the more delicate issues
are arising.

The Director clarified, in response to a question by one AB member, that the first
Network Code (on Capacity Allocation Mechanism) is planned to be submitted to
comitology at the end of 2012 and the latest one in Q2 2014. The Agency is still on
track with its Work Programme 2012, as updated following agreement with the
European Commission in the Planning Group meeting. The reviewed Work
Programme was approved by the BoR and the AB in June. However, the gas
Framework Guideline on Harmonised Transmission Tariffs Structure, is a difficult
guideline and may have to be slightly postponed. On other regulatory activities, the
Agency adopted the Opinion on the TYNDP of ENTSO-E and the Gas Summer Supply
Outlook of ENTSOG.

The Chairman congratulated the Agency for taking the initiative when issuing a
Recommendation on the Regulatory Regime for Financial Transmission Rights (FTR)
to the Council and the European Parliament, recommending excluding FTR from the
Financial Markets Regulation.

As regards the priorities for 2013, the Director indicated that the Agency is planning
to issue an opinion on the TYNDP for gas, make a proposal for the annual Inter-TSO
Compensation fund and propose best practice Guidelines on Exemptions in Gas as he
expects that many requests for exemptions will be submitted to the NRAs.

Finally, the Agency is finalising the joint ACER-CEER Market Monitoring Report and
expects to publish it the second half of November. The Commission is at the same
time preparing its Communication on the Internal Energy Market, which is expected
in October. Some discussion took place on whether the practice of a joint ACER-
CEER market monitoring report would continue in the future. While there are
benefits for the stakeholders and consumers, the ACER Regulation stipulates that the
report is to be prepared by ACER in close cooperation by the Commission, Member
States and the relevant national authorities including the NRAs.
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The AB Member representing the Commission explained that the Commission’s report
will be more political and will focus on country reports.

Some discussion took place on whether the Agency should issue a recommendation
to the European Parliament and the Commission regarding the availability of good
quality data and whether the Agency should publicly consult on its draft report.

The Administrative Board underlined the need for consistency between the
Commission’s market monitoring report, expected to be more political, and the
ACER-CEER one, focusing more on the industry. The Administrative Board also
expressed expectation that the Agency publicly consults on its draft Market
Monitoring Report in the future.

4. Report on REMIT developments

The Director updated the Board on REMIT developments. In September the Agency
is planning to issue the 2™ Edition of its Guidance on the application of REMIT
definitions and Recommendations to the Commission on the Records of Transactions.

In the course of 2012 the Agency launched 3 important tenders for the REMIT IT
system: Tender 1 - Registration, data acquisition and consultancy (Jun 2012);
Tender 2 — Hosting (Jun 2012); and Tender 3 - Market monitoring software (Aug
2012).

Budgetary and Staffing Challenges were discussed in great detail. The total cost of
REMIT IT system over 4 years is expected to amount to approximately €8 million.
The Board received reassurance from the Director that public procurement structures
are in place at the Agency. IT architecture was put in place in consultation with the
Commission and ESMA. He underlined that the Agency would need €4 million, of
which € 1 million is already available in 2012, for the IT system to be able to go live
with REMIT market monitoring, with the data acquisition and sharing being the most
costly parts. If this has to take place in Q1 2014 as currently envisaged, the
remaining funds need to be available in 2013.

Some concerns were raised about the continued reliance on external contractors
once the framework contracts come to the end. Much will depend on the training of
staff. Another concern was the duplication of the ACER IT system in some regulators,
but the Director reassured the Board members that there is a great benefit of using
the same IT system across the regulators. Moreover, the Agency, in the tender for
the market monitoring tool, anticipates that the selected contractor makes available
to those NRAs which are interested, licenses to access a dedicated part of the tool
for their national monitoring and investigation purposes. Therefore, the Agency’s
system will be open to NRAs for a fee that will need to be paid to the contractor.

Lord Mogg, as the Chairman of the BoR, said that although some NRAs already have
their own market surveillance arrangements (or relied on their financial regulators)
most (and especially the smaller NRAs) would have to rely on the Agency given a
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lack of resources and experienced staff. The AB member representing the
Commission underlined that each NRA should put in place its own market
monitoring/surveillance system and should not simply rely on ACER.

The Vice-Chairman said that there should be one system applied by 27 NRAs and the
EU budget should cover the cost.

The Director explained that the NRAs will be registering market participants and
ACER will make sure that if one trades in country A, he or she will be able to trade in
other EU countries as well.

One AB member informed that the ITRE Committee voted in support of a budgetary
amendment for REMIT.

Some discussion took place on the implementation of the new TEN-E Regulation. The
Director explained that the text of the regulation is still being discussed in the
Council, while the Agency is already called to start implementing it. However, the
extra staff for these tasks are included in the Connecting Europe Facility, planned for
2014, which leaves the Agency without any TEN-E resources for 17 months. The first
list of Projects of Common Interest (PCI) is expected to be ready in spring 2013.

The Chairman concluded that he will be sending a letter on issues related to the
implementation of TEN-E regulation to the ITRE Committee of the EP, and a copy to
the Commission. He thanked the Director for the report, information on the Agency’s
financial resources, and on the Agency’s developments.

5. IAS Strategic Audit Plan 2013 - 2015 for ACER

The Chairman explained that the representatives of the Internal Audit Service of the
Commission made the presentation of the IAS Strategic Audit Plan 2013-2015 for
ACER at the last meeting in June. The AB members representing the Commission had
no comment on the audit plan. The Director confirmed that the Strategic Audit Plan
will not require any additional resources.

Action: The AB endorsed the IAS Strategic Audit Plan 2013 - 2015 for ACER,
including the short list of prospective audit topics for the next three years.

6. ACER Work Programme 2013

The Director presented his note: On 6 June, ACER presented its main 2013 priorities
at a workshop in Ljubljana. On 30 June the Director submitted the draft ACER Work
Programme 2013 to the European Parliament, the Commission and the BoR. On 11
July the document was presented to the stakeholders in Brussels and to the ITRE
committee. Stakeholders were invited to provide feedback by 31 July. ACER received
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10 replies that were mainly taken into account. By 14 August the revised draft was
sent to the BoR, which approved it on 4 September, after having received the
Commission opinion on 31 August. The Director mentioned that the WP 2013
includes a paragraph on the risks concerning the implementation of REMIT and the
TEN-E Regulation by ACER, primarily due to the lack of resources available to the
Agency in time.

The AB member representing the Commission commented on the inclusion of
Commission suggestions into the Work Programme. On gas, the Commission
encourages the Agency to do preparatory work (i.e. scoping) for future framework
guidelines/network codes, such as, for example, on rules for trading and rules on
incremental capacity. Furthermore, the Commission suggests that ACER gets
involved in the standardisation process related to smart grids. The draft Work
Programme 2013 foresees 'Guidelines on exemptions for Major New Gas
Infrastructure, based on article 36 of directive 2009/73/EC' as a new task under the
gas sector deliverables. The Commission supports extending the scope of the
guidelines to cover also exemptions of cross border electricity interconnectors.

The Director explained that the 2013 Work Programme is already very
comprehensive and that the additional tasks proposed by the Commission would
require additional resources and that the Agency is already very limited in resources
for delivering on the existing tasks in the WP 2013. This is why he has been unable
to accede to the request from the Commission.

The Commission representative underlined the Commission’s position that the
Agency Work Programme should be based on the draft budget as prepared by the
Commission. The budget tables in the Agency’s 2013 Work Programme contain
figures not in line with the draft budget 2013 as adopted by the Commission on 25
April 2012 and need to be corrected accordingly. Regarding the resource issues, the
Commission notes some differences in the number of staff foreseen by the budget
and the numbers included in the Work Programme.

The Director stated that he has opted for maintaining, in the draft 2013 Work
Programme, the draft 2013 Budget approved by the AB on 31 March 2012. In any
case, Article 13(5) of ACER Regulation clarifies that the Work Programme shall be
adopted without prejudice to the annual budgetary procedure. Thus he considered
safer to have a Work Programme consistent with the activities envisaged. If the
budgetary authority eventually adopts the Commission’s proposal then the Work
Programme will have to be reviewed.

Lord Mogg, as the Chair of the BoR, said that BoR approved the Work Programme,
and that the CEER Work Programme and the ACER Work Programme will be
presented in the same timeline.
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The AB Chairman invited the AB members to stick to the consistent approach on
ACER budget.

Action: Following the approval of the Work Programme by the BoR and after
consulting the Commission, the AB adopted the Work programme with 6 votes in
favour and 2 (EC representatives) votes against.

7. ACER external communication guidelines

The Chairman explained the reasons for including the item on the agenda. The
Director presented the External communication guidelines and said that the
guidelines would need to be reflected in the RoPs of different Boards. The idea was
to ensure that the external communication consistently reflects the official position of
the Agency, i.e. as defined by the acts adopted by the Agency. The Director, having
the responsibility to represent the Agency should be consulted in case any member
of any of the Boards would have doubts about the official position of the Agency. A
disclaimer prepared by the Director should be used when personal views are
expressed; however personal views should not be in contrast of the view of the
Agency.

The Chairman underlined that the Board members should be speaking in the interest
of the Agency. Lord Mogg, as the Chairman of the BoR, said that the BoR already has
guidelines in its Rules of Procedure and that the further discussion should be focused
on the AB and Board of Appeal consistent with the discussion and the advice of the
Director. A fruitful discussion took place.

Action: The ACER external communication guidelines will be submitted for approval
at the next AB meeting on 5 December.

8. Conflict of Interest policy guidelines

The Director presented the paper, underlining that the EU Agencies are witnessing
increased scrutiny regarding potential conflicts of interest. The intention of the paper
was therefore to address this issue by ACER. He explained that ACER staff is covered
under the Staff Regulations which contain strict rules regarding conflict of interest.
Some element of conflicting institutional interests is intrinsic in the Board of
Regulators as its members are supposed to represent their institutions. However, in
his view, the national provisions applicable to the NRAs should be sufficient to deal
with any conflict of interest situations. Instead, in the other two Boards, the
Administrative Board and the Board of Appeal, members are required to submit
interest declarations on an annual basis. The paper under discussion proposed a
procedure on how to deal with these declarations — the declarations would be
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presented to the Chairmen of the Administrative Board and/or the Board of Appeal.
The Director could also be consulted and his/her concerns would be reflected in the
minutes.

A discussion took place on how to handle the declarations of the conflict of interest.
An AB member suggested amending the paper to reflect that if a person is in conflict
of interest he/she should not participate in the debate.

The AB member representing the Commission was in favour of the paper mitigating
the risk. At the same time he proposed to remove references to the Staff
Regulations to simplify the approval procedure of the paper.

Action: The Board decided to revert to the redrafted Conflict of Interest policy
guidelines for adoption at its next meeting in December.

9. New ACER Premises - Update on the process

The Director reported that unfortunately ACER had to abandon the tendering
procedure to find new ACER premises, launched on 17 April, due to technical and
administrative reasons. He announced that a new procedure would however be
launched in a few weeks’ time. The Agency therefore will continue operating in its
current premises for a few months after the 31 January. The Agency also registered
an exception.

Action: The AB took note of the process to find new ACER premises.

10. Decision AB n° [XX]/2012 regarding ACER administrative
inquiries and disciplinary procedures

The Director explained that the AB needs to consider the AB decision regarding
ACER administrative inquiries and disciplinary procedures before the decision can be
submitted to the inter-service consultation of the Commission.

The AB member representing the Commission commented that for disciplinary
procedures the Agency has no margin of manoeuvre and the Commission rules need
to be directly translated. He also proposed to enlarge the scope of the decision to the
interimaires of the Agency.

Action: Decision AB n° [XX]/2012 regarding ACER administrative inquiries and
disciplinary procedures was considered by the Board and a minor change proposed
by the Commission was introduced. The decision will be submitted to the
Commission for inter-service consultations.
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11. Decision AB n° [XX]/2012 on the Policy on Protecting the
Dignity of the Person and Preventing Psychological
Harassment and Sexual Harassment

The Director explained that the AB needs to consider the AB decision on the Policy
on Protecting the Dignity of the Person and Preventing Psychological Harassment and
Sexual Harassment before it can be submitted to the Commission for inter-service
consultations. The AB member representing the Commission also proposed to enlarge
the scope of the decision to the interimaires of the Agency.

Action: Decision AB n° [XX]/2012 on the Policy on Protecting the Dignity of the
Person and Preventing Psychological Harassment and Sexual Harassment was
considered by the Board and a minor change proposed by the Commission was
introduced. The decision will be submitted to the Commission for inter-service
consultations.

12. Decision AB n° [XX]/2012 on teleworking

The Director informed that the Commission has not yet finalised its inter-service
consultations on the document, therefore the document was not discussed.

Action: The Chairman declared the urgency of the matter in line with Article 9 of the
Administrative Board’s RoP. The written procedure for adoption would take place as
soon as the Commission finalises the inter-service consultations.

13. Implementing Rules for the outside activities of the
Agency’s staff

The Director explained that a year ago the Administrative Board considered some
flexibility on the Rules for the outside activities of the Agency’s staff. For some time
the Agency was discussing them with the Commission’s DG HR, but lately they are
reverting to strict implementation of the Commission rules without leaving flexibility
to the Agency. The Director sought guidance of the Board members on whether they
were considering proceeding with a different text than the one proposed by the
Commission.

The AB member representing the Commission stated that the the Agency should not
deviate from the Commission rules
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The Commission’s view on a similar matter was clearly stated in a recent letter from
Director-General Lowe to the Chairman. The Commission is expecting a reply at the
earliest convenience of the Board.

Action: The Chair concluded that the AB will revert to the Implementing Rules for the
outside activities of the Agency’s staff at its next meeting for adoption. The AB will
also discuss the individual decision linked to the Director’s outside activities at its
meeting in December.

14. Decision AB no. [..]/2012 on the adoption of the
Implementing Rules of ACER Financial Regulation

The Director said that the document went through the inter-service consultations of
the Commission and is now ready for the adoption of the Board.

Action: The Board adopted the decision (ANNEX 1).

15. AOB

The AB member representing the Commission suggested that the next appraisal of
the Director would take place in the first quarter of 2013 and would cover the period
from 18.3.2011 to the end of 2012, given that the previous appraisal was done for
the period up to 17.3. 2011. This proposal goes however against the AB Decision
26/11 on the appraisal of the Director, which stipulates that the reference period for
the annual appraisal of the Director is from 1 January to 31 December of the
preceding year. The Director agreed with this exception.

Action: The AB decided that the Director’s appraisal would be conducted early 2013
and cover the period from 18.3. 2011 to the end of 2012.

Action: The AB agreed on the following dates and places of the AB meetings in
2013: 20 March (afternoon) in Ljubljana, 13 June (9.00-16.00) in Warsaw, 26
September (9.00-16.00) in Ljubljana and 12 December 99.00-16.00) in Ljubljana.
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ANNEX1

DECISION AB n° 19/2012

on the adoption of the

IMPLEMENTING RULES
of the Agency for the Cooperation of Energy Regulatrs
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THE ADMINISTRATIVE BOARD OF THE AGENCY FOR THE COGERATION OF
ENERGY REGULATORS,

HAVING REGARD to Regulation (EC) No 713/2009 of teeropean Parliament and of the
Council of 13 July 2009 establishing a European nkgefor the Cooperation of Energy
Regulators (hereafter referred to as the "ACER Reigm" and “Agency”), thereof,

HAVING REGARD to Commission Regulation (EC, EurajodMo 1605/2002 of 25 June
2002 on the Financial Regulation applicable togbeeral budget of the European Union and
in particular, Article 185(1) thereof,

HAVING REGARD to Commission Regulation No 2343/2002 the framework Financial
Regulation for the bodies referred to in Articles1®& Council Regulation (EC, Euratom) No
1605/2002 on the Financial Regulation applicableh® general budget of the European
Communities;

HAVING REGARD to Commission Regulation (EC, EurajorNo 2342/2002 of 23
December 2002 laying down detailed rules for th@l@mentation of Council Regulation
(EC, Euratom) No 1605/2002 on the Financial Regutaapplicable to the general budget of
the European Union, thereof,

HAVING REGARD to the Financial Regulation of the éxcy for the Cooperation of Energy
Regulators, in particular Article 98, thereof,

HAVING consulted the Commission,

Whereas:

1) These implementing rules constitute a recastiral@xisting rules for the application
of the Financial Regulation of the Agency and aeeny inspired from the provisions
applicable to the general budget of the EU, withaniadaptations taking into account
the specific nature of the Agency’s activities.

2) For the establishment and presentation of the ludge necessary to determine the
content and structure of the budget, the workingudeents backing up the budget and
the budgetary remarks to ensure the budget authsfitily informed. The definition
and classification of the administrative approjoias are also set out.

3) Regarding the role of the financial actors, thé&gdasesponsibilities and principles of
procedures to be observed must be laid down. Tteenalisation of the ex-ante
controls requires, in particular, a clear distiontbetween initiation of tasks and the
verification of budget implementation. The Agentyak draw up a code of
professional standards applicable to staff resptmédr the ex-ante and ex-post
verifications. Provisions must be made for the oesjbilities assumed covering the
results of the ex-post verifications and their ltisare in the annual activity report.
Provisions must also be made for the keeping gbeximg documents related to the
operations carried out by the Agency.
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As regards the internal control of the Agency,raarinal audit function is created to
assist and support the Director in assessing tHerpgance of the implemented
internal control system and provide recommendati@sed on the audit results.

These implementing rules define the tasks and resitities of the accounting
officer in connection with the accounting systeimsasury management, the
management of bank accounts and third party files.arrangements for the
termination of the accounting officer’s duties also detailed.

Once the tasks and responsibilities of each acéolazd down, they may be held liable
only under the conditions set out in the Staff Ratjons of Officials of the European
Union and the Conditions of Employment of Othen@ets. A Financial Irregularities
Panel is set up to determine whether irregulardfes financial nature may have
occurred.

As regards the keeping and presentation of theustspeach of the generally
accepted accounting principles on which the finalngtiatements have to be based
must be defined. It is also necessary to specdyctnditions for entering a transaction
into the accounts and the rules for valuing asmadsliabilities and the constitution of
provisions. It should be specified that the acceuntist be accompanied by a report
on budgetary and financial management and detaalsld be given of the content and
presentation of the elements making up the findistaégements (balance sheet,
economic outturn account, cash flow table, statéroechanges in capital) and their
annexes and the budget implementation statemeuntgéb outturn account plus
annex).

On accounting matters, it should be specified ti@tAgency’s accounting officer
should produce documents describing the organisafiaccounts and the accounting
procedures of the Agency and set out the condifienthe computerised accounting
systems. For keeping the accounts, it is necessaecify the principles applicable
to the accounting ledgers, the trial balance, #reogical reconciliation of the
accounts balances and inventory items. The rulgkcaple to the registration of
operations, in particular the double entry mettibd,rules for the conversion of
transactions which are not denominated in eurodf@dupporting documents for the
accounting entries must be laid down. The contétlieaccounting entries must be
specified.

The rules relating to the property inventory aid own and the respective
responsibilities of the accounting officer and awiing officers in this field are
clarified, together with the rules applicable te tiesale of property entered in the
inventory.

10)The various thresholds and amounts referred thagset Rules must be regularly

updated by the European Union inflation index, veteption of the thresholds
applicable to procurement.

HAS ADOPTED THESE IMPLEMENTING RULES:
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TITLE |

SCOPE
Article 1 — Subject

This Regulation sets out the rules for implementhmgy provisions of the Agency for the Cooperation
of Energy Regulators (ACER) Financial Regulatioradspted by the Administrative Board.

Article 2 — Definitions
(Article 2 of ACER Financial Regulation)

For the purpose of these Implementing Rules:

1.

10.

11.

12.

13.
14.

15.

'ACER Regulation' shall mean Regulation (EC) No 713/2609the European Parliament
and of the Council of 13 July 2009 establishingAlgency for the Cooperation of Energy
Regulators;

'ACER' shall mean the Agency for the Cooperation of Ep&ggulators set up by the ACER
Regulation as an European body;

'‘Administrative Board' shall mean the body, referred to in Article 3(Bjhe ACER
Regulation;

'‘Board of Regulators' shall mean the body, referred to in Article 3(bjhee ACER
Regulation;

'‘Board of Appeal' shall mean the body, referred to in Article 3(tjte ACER Regulation;
‘Director’ shall mean the person referred to in Article ®faghe ACER Regulation;

'Staff' shall mean the Director, as well as the staffrretkto in Article 28 of the ACER
Regulation;

'‘Budget' shall mean the budget of ACER as referred to tickr21 of the ACER Regulation;
'‘Budgetary Authority' shall mean the European Parliament and the Coahttie European
Union;

'‘General Financial Regulation’ shall mean Council Regulation (EC, Euratom) No.
1605/2002 of 25 June 2002 on the Financial Regulatpplicable to the general budget of the
European Communities;

'Framework Financial Regulation' shall mean Commission Regulation (EC, Euratom) No.
2343/2002 of 23 December 2002 on the frameworkrigiah Regulation for the bodies
referred to in Article 185 of the Council Regulati(EC, Euratom) No. 1605/2002 on the
Financial Regulation applicable to the general letidg the European Communities, amended
by Commission Regulation (EC, Euratom) No. 652/2608 July 2008;

'Implementing Rules to the general Financial Reguléon' shall mean Commission
Regulation (EC, Euratom) No. 2342/26@# 23 December 2002 laying down the detailed
rules for the implementation of Council Regulat{&t, Euratom) No. 1605/2002 of 25 June
2002 on the Financial Regulation applicable togheeral budget of the European
Communities;

'ACER Financial Implementing Rules' shall mean these implementing rules;

'ACER Financial Rules' shall mean ACER Regulation, ACER Financial Regoiaand

these Implementing Rules;

'Staff Regulations' shall mean regulations and rules applicable ticiafé and other servants
of the European Union.

1 0JL211, 14.8 .2009, p. 1-14
20J L 357, 31.12.2002, p.1
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TITLE I
BUDGETARY PRINCIPLES

CHAPTER 1 — Principle of annuality

Article 3 — Appropriations for the financial year
(Article 9(3) of ACER Financial Regulation)

The commitment appropriations and payment apprtpnia entered in the budget for a financial year
and which have to be used during that year shaibisb of the appropriations authorised for that
financial year. The appropriations authorised ffar financial year are:
(a) appropriations provided in the budget, includingalnyending budgets;
(b) appropriations carried over; and,
(c) appropriations provided following the receipt ofeaue assigned during the financial year
or during previous financial years and not used.

Article 4 — Carryover of appropriations
(Article 10 of ACER Financial Regulation)

1. The commitment appropriations referred to in AizD(3) of ACER Financial Regulation
may be carried over only if the commitments coutllve made before 31 December of the
financial year for reasons not attributable todah#horising officer and if the preparatory
stages are sufficiently advanced to make it redderia surmise that the commitment will be
made by no later than 31 March of the followingryea

2. The preparatory stages referred to in Article 10f3)\CER Financial Regulation, which
should be completed by 31 December of the finarygat in order to allow a carryover to the
following year, are in particular:

(a) for global commitments within the meaning of Aré@1(4) of ACER Financial
Regulation, the adoption of a financing decisiothar closing by that date of the
consultation of the units/services concerned feratioption of the decision;

(b) for individual commitments within the meaning oftiste 61(3) of ACER
Financial Regulation, the advanced stage of préparaf the contracts or
agreements. This advanced stage of preparatidreafantracts or agreements shall
mean the completion of the selection of potentigtiactors or beneficiaries.

3. Appropriations carried over in accordance with élgi10(3) of ACER Financial Regulation
which have not been committed by 31 March of tHewang financial year shall be
automatically cancelled.

The Agency shall inform the budgetary authority3@yApril of the appropriations
cancelled in this way.

4. The accounts shall identify appropriations caroedr in this way.

5. The appropriations for staff expenditure refereéhtArticle 10(2) of ACER Financial
Regulation are those for remuneration and allowsfwestaff.

Article 5 — Provisional twelfths
(Article 14(2) of ACER Financial Regulation)
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The total allotted appropriations of the previousicial year, as specified in Article 14(2) of
ACER Financial Regulation, shall be understood éfer to the appropriations for the
financial year referred to in Article 3 of this Regtion, after adjustment for the transfers
made during that financial year.

CHAPTER 2 —Principle of unity of account

Article 6 — Rate of conversion between the euro another currencies
(Article 17 of ACER Financial Regulation)

1. Conversion between the euro and other currencedblsh made by the responsible
authorising officer using the daily euro exchangte published in the C series of tbiicial
Journal of the European Union.

Where conversion between the euro and anotherrayriis to be made by the contractors or
beneficiaries, the specific arrangements for cagiger contained in procurement contracts,
grant agreements or financing agreements shalyappl

2. If no daily euro exchange rate is published inG@iicial Journal of the European Union for
the currency in question, the responsible authugisificer shall use the accounting rate
referred to in paragraph 3.

3. For the purposes of the accounts provided for tickes 84 to 89 of the ACER Financial
Regulation and subject to Article 105 of these But®nversion between the euro and another
currency shall be made using the monthly accountiteyof the euro. That accounting
exchange rate shall be established by the Commissagcounting officer by means of any
source of information he/she regards as relialiig¢he basis of the exchange rate on the
penultimate working day of the month preceding fbatvhich the rate is established.
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Article 7 — Rate to be used for the conversion be®en the euro and other
currencies

(Article 17 of ACER Financial Regulation)

1. Without prejudice to specific provisions derivingmn the application of sector-specific
regulations, or from specific procurement contragtant agreements and financing
agreements, the rate to be used for conversiorggetthe euro and other currencies shall, in
cases where the conversion is carried out by @oresible authorising officer, be that of the
day on which the payment order or recovery orddrasvn up by the authorising department.

2. In case of euro imprest accounts, the rate to bé fog the conversion between the euro and
other currencies shall be determined by the datkeopayment by the bank.

3. For the regularisation of imprest accounts in maticurrencies, as referred to in Article 17 of
ACER Financial Regulation, the rate to be usedHerconversion between the euro and other
currencies shall be that of the month of the exjierelfrom the imprest account concerned.

4. For the reimbursement of flat-rate expendituregxgrenditure arising from the Staff
Regulations which is fixed at a ceiling, and whiglpaid in a currency other than the euro, the
rate to be used shall be that which is in forcemwihe entitiement arises.

CHAPTER 3 — Principle of universality

Article 8 — Structure to accommodate assigned revere and provision of
corresponding appropriations

(Article 19 of ACER Financial Regulation)
1. The structure to accommodate assigned revenue ibutiget shall comprise:
(&) inthe statement of revenue, a budget line to vedtie revenue;

(b) inthe statement of expenditure, the budget remarkkiding general remarks,
shall show which lines may receive the appropmeicorresponding to the
assigned revenue which are made available.

In the case referred to in point (a) of the firdbgaragraph, a token entry (p.m.) shall be made
and the estimated revenue shall be shown for irdtom in the remarks.

2. The appropriations corresponding to assigned revemy be made available, both as
commitment appropriations and as payment apprognstwhen the revenue has been
received by ACER. They shall be made availableraatizally.



ACER

Agency for the Cooperation
of Energy Regulators

Article 9
Assigned revenue resulting from the participation 8EFTA States in certain
Agency programmes

(Article 19 of the Financial Regulation)

The budget structure to accommodate the participatf the EFTA States in Agency
activities shall be as follows:

(@) in the statement of revenue, a line with a tokeinygip.m.) shall be entered to
accommodate the full amount of the EFTA Statestrdmrtion for the year in
guestion. The estimated amount shall be showreitbtitget remarks;

(b) in the statement of expenditure:

i. the remarks for each line relating to the Agendyaies in which the EFTA
States participate shall show "for information" #stimated amount of the
participation,

il. an annex, forming an integral part of the budded]Iset out all the lines
covering the Agency activities in which the EFTAEs participate.

This annex referred to in point (b)(ii) of the fimibparagraph reflects and is part of the
structure to accommodate the appropriations cooretipg to this participation, as
provided for in paragraph 2, and to allow the exjieme to be implemented.

Under Article 82 of the Agreement on the Europeaariomic Area, the amounts of the
annual participation of the EFTA States, as cordulnto the Commission by the EEA
Joint Committee in accordance with Article 1(5)Rvbtocol 32 annexed to that
Agreement shall give rise to the provision, atstet of the year, of the full amounts of
the corresponding appropriations for commitments appropriations for payments.

If, in the course of the year, additional approjwizs are provided on the budget lines
with EFTA State participation without the EFTA Statbeing able, during that year, to
adjust their contributions in order to comply wikte "proportionality factor" provided

for in Article 82 of the Agreement on the Europé&aonomic Area, the Commission

shall be authorised, as a provisional and excegtimeasure, to use its cash resources to
pre finance the share of the EFTA States. Wheneswrappropriations are provided,

the Commission shall, as soon as possible, c#fldrcorresponding contributions from
the EFTA States. The Commission shall inform thedatary authority each year of the
decisions taken.

The pre financing shall be regularised as sooroasilple in the budget for the following
year.

In accordance with Article 19(1) b of the Finandragulation, the financial
contributions of the EFTA States shall constitigsigned revenue. The accounting
officer shall adopt appropriate measures to enthateuse of the revenue arising from
these contributions and of the corresponding apjatpns is monitored separately.

In the report provided for in Article 62 of the Bimcial Regulation, the Agency shall
show separately the implementation, in both revemeeexpenditure, corresponding to
EFTA State participation.
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Article 10 — Charges entailed by acceptance of dotians to ACER
(Article 20(2) of ACER Financial Regulation)

For the purposes of the authorisation by the Adstiafive Board referred to in Article 20(2) of
ACER Financial Regulation, the Director shall estiemand duly explain the financial charges,
including follow-up costs, entailed by the acceptaof legacies, donations or grants, made to ACER.

CHAPTER 4 - Principle of specification

Article 11 — Rules concerning the calculatiorof percentage of transfers
(Article 23 of ACER Financial Regulation)

1. The percentage referred to in Article 23(1) of #d&ER Financial Regulation shall be
calculated at the time the request for transfenase and with reference to the appropriations
provided in the budget, including amending budgets.

2. The amount to be taken into consideration shalhbesum of the transfers to be made on the
line from which transfers are being made, afteusttijent for earlier transfers made.

CHAPTER 5 - Principle of sound financial management

Article 12 — Evaluation
(Article 25 of ACER Financial Regulation)
1. Evaluations according to Article 25(4) of ACER Hmcéal Regulation shall address:
(@) the need to be met in the short or long term;
(b) the added value of ACER involvement;
(c) the objectives to be achieved;
(d) the policy options available, including the rislssaciated with them;

(e) the results and impacts expected, and the indEaitwd evaluation arrangement
needed to measure them;

(f) the most appropriate method of implementationtierpreferred option(s);

(g) the internal coherence of the proposed programnaetority and its relations with
other relevant instruments;

(h) the volume of appropriations, human resources #met administrative
expenditure to be allocated with due regard forctist-effectiveness principle;

(i) the lessons learned from similar experiences ip#s.

2. The proposal shall set out the arrangements foiitorarg, reporting and evaluation, taking
due account of the respective responsibilitiedidéeels of government that will be involved
in the implementation of the proposed programmactivity.

3. The activities financed on an annual basis shak llaeir results evaluated at least every 6
years or at least once in the case of multi-anpr@drammes.

4. The evaluations referred to in paragraph 1 shafirbportionate to the resources mobilised for
and the impact of the programmes and activities.

Article 13 — Effective and efficient internal contol
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(Article 25a(1) of ACER Financial Regulation)

1. Effective internal control shall be based on bewrnational practices and include in
particular the following:

(a) segregation of tasks;

(b) an appropriate risk management and control strateggyding controls at
beneficiary level;

(c) avoidance of conflicts of interests;
(d) adequate audit trails and data integrity in datesys;

(e) procedures for monitoring of performance and fdiofe-up of identified internal
control weaknesses and exceptions;

(f) periodic assessment of the sound functioning ottmrol system.
2. Efficient internal control shall be based on thiéofwing elements:

(a) the implementation of an appropriate risk managéraed control strategy
coordinated among appropriate actors involved éncitmtrol chain;

(b) the accessibility of control results to all appief# actors involved in the control
chain;

(c) the timely application of corrective measures,lidahg, where appropriate,
dissuasive penalties;

(d) clear and unambiguous legislation underlying thieciss;
(e) the elimination of multiple controls;

() the principle of improving the cost-benefit ratibcontrols.
CHAPTER 8 — Principle of transparency

Article 14 — Provisional publication of the budget
(Article 26 of ACER Financial Regulation)

As soon as possible and no later than four weeles #ie final adoption of the budget, the final
detailed budget figures shall be published on tiberhet site of ACER, pending official publicatioh
the summary of the budget in tBéficial Journal of the European Union.
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TITLE [
ESTABLISHMENT AND STRUCTURE OF THE BUDGET

CHAPTER 1 — Establishment of the budget

Article 15 — Draft amending budgets
(Article 28 of ACER Financial Regulation)

Draft amending budgets shall be accompanied bgratatts of grounds and the information on the
implementation of the budget for the preceding eundent financial years available at the time of
their establishment.

CHAPTER 2 — Structure and presentation of the budge

Article 16 — Administrative appropriations
(Article 30 of ACER Financial Regulation)

Administrative appropriations shall be divided is&parate headings according to the following
classification:
(a) expenditure on staff authorised in the establishirpkam: there shall be an amount
of appropriations and a number of employment postesponding to this
expenditure;

(b) management expenditure (including representatiperses and meeting
expenses);

(c) expenditure on buildings and other related expangliincluding cleaning and
maintenance, rental and hiring, telecommunicatioaer, gas and electricity;

(d) support expenditure.

Article 17 — Actual expenditure in the last financal year for which the accounts
have been closed

(Article 31(2)(b) of ACER Financial Regulation)

For the purposes of establishing the budget, aety@nditure in the last financial year for whible t
accounts have been closed shall be determinedlas$o
(&) incommitments. commitments entered in the accounts during tential year
against appropriations for that financial year efsreed in Article 3;

(b) inpayments. payments made during the financial year, that sy, for which a
payment order has been sent to the bank, agaipsiajations for that financial
year as defined in the same article.
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Article 18 — Budget remarks
(Article 31(2)(d) of ACER Financial Regulation)

The budget remarks shall include:
(@) the references to ACER Regulation, where such;exist

(b) all appropriate explanations concerning the naamepurpose of the
appropriations.

TITLE IV
IMPLEMENTATION OF THE BUDGET
CHAPTER 1 — General provisions

Article 19 — Definition of a conflict of interest
(Article 35 of ACER Financial Regulation)

1. Acts likely to be vitiated by a conflict of intetasithin the meaning of Article 35(2) of ACER
Financial Regulation maynter alia, take one of the following forms:

(a) granting oneself or others unjustified direct afiiect advantages;

(b) refusing to grant a beneficiary the rights or adagas to which that beneficiary is
entitled;

(c) committing undue or wrongful acts or failing to Igaout acts that are mandatory.

2. The competent authority referred to in Article 35¢1 ACER Financial Regulation shdie
the hierarchical superior of the member of staffa@ned. The hierarchical superior
shallconfirm in writing whether or not there is a coaflof interests. If there is, the
hierarchical superior shall personally take anyrappate decision.

3. A conflict of interest shall be presumed to exigtri applicant, candidate or tenderer is a
member of staff covered by the Staff Regulatioméess his participation in the procedure has
been authorised in advance by his superior.

Article 20 — Compliance with the procurement rules
(Article 36 of ACER Financial Regulation)

Where ACER entrusts tasks to external private-sexttities or bodies under Article 36(2) of ACER
Financial Regulation, it shall conclude a contiaciccordance with the provisions of Title V of Par
One of the General Financial Regulation and Titlefthe Implementing Rules to the General
Financial Regulation.

CHAPTER 2 - Financial actors

Section 1 — Principle of segregation of duties
Article 21 — Rights and obligations of the financihactors
(Article 37 of ACER Financial Regulation)

Each financial actor shall be provided with theotgses required to perform his duties and a charter
describing in detail his tasks, rights and obligasi.
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Section 2 — Authorising officer

Article 22 — Management and internal control procedres

(Article 38(4) of ACER Financial Regulation)

The management and internal control systems armeguoes shall be designed to:

(@)
(b)

(©
(d)
(e)
()
(9)

(h)

achieve the objectives of the programmes and actidACER in accordance with
the principle of sound financial management;

comply with the rules of European Union law and imum control standards
established by ACER;

safeguard ACER's assets and information;

prevent and detect irregularities, errors and fraud

identify and prevent management risks and managye #ffectively;
ensure reliable production of financial and managgnmformation;

keep supporting documents relating to and subseédodmdget implementation
and budget implementation measures;

keep documents relating to advance guaranteesG&RAand keep a log to enable
such guarantees to be adequately monitored.

Article 23 — Keeping of supporting documents by adtorising officers

(Article 38(6) of ACER Financial Regulation)

The management systems and procedures concereitgeping of original supporting documents

shall provide for:

(@)
(b)
(©

(d)

such documents to be numbered;
such documents to be dated:;

registers, which may be computerised, to be kespititying the exact location of
such documents;

such documents to be kept for at least five yegars the date on which the
European Parliament grants discharge for the badggear to which the
documents relate. Documents relating to operatiohsiefinitively closed shall be
kept for longer, that is to say, until the endlad year following that in which the
operations are closed.
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Article 24 — Code of professional standards
(Article 39(6) of ACER Financial Regulation)

1. The staff designated by the authorising officepogsible to verify financial operations shall
be chosen on the grounds of their knowledge, siilts particular qualifications as evidenced
by diplomas or by appropriate professional expeeewnr after an appropriate training
programme.

2. ACER shall draw up a code of professional standatdsh shall determine, on matters of
internal control, inspection and audit:

(a) the level of technical and financial competenceiregl of the staff referred to in
paragraph 1;

(b) the obligation for such staff to undergo continuiragning;
(c) the mission, role and tasks allocated to them;

(d) the rules of conduct, in particular the standarfdstlnics and integrity that they
must comply with and the rights they enjoy.

3. ACER shall put in place the appropriate structtwedistribute to authorising units/services
and update periodically appropriate informationa@ning the control standards and the
methods and techniques available for that purpose.

Article 25 — Ex-post verification and annual activty report
(Article 40 of ACER Financial Regulation)

The result of the ex post verifications shall, wather matters, be set out in the annual actidport
submitted by the Director to the Administrative Biba

Article 26 — Failure of the authorising officer totake action
(Article 41 of ACER Financial Regulation)

Failure by the authorising officer to take actias, referred to in Article 41 of the ACER Financial
Regulation, shall mean the absence of any replyinvii reasonable time given the circumstances of
the case and, at all events, within a month at most

Article 27 - Report on negotiated procedures
(Article 74 of the ACER Financial Regulation)

Authorising officers by delegation shall recordr &ach financial year, contracts concluded
under the negotiated procedures referred to irckesi126(1)(a) to (g), 127(1)(a) to (d) of the
Commission Regulation (EC, Euratom) No 2342/20028fDecember 2002 laying down
detailed rules for the implementation of CouncigRlation (EC, Euratom) No 1605/2002 on
the Financial Regulation applicable to the genbtalget of the European Communities, as
amended. If the proportion of negotiated procedumeselation to the number of contracts
awarded by the same authorising officer by delegaincreases appreciably in relation to
earlier years or if that proportion is distinctlygher than the average recorded for the
Agency, the authorising officer responsible shafiart to the Agency Administrative Board
setting out any measures taken to reverse thatl.tréne Agency shall send a report on
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negotiated procedures to the budgetary authonigfepably as an annex to the annual activity
report.

Section 3 — Accounting officer
Article 28 — Appointment of the Accounting officer
(Article 43 of ACER Financial Regulation)

The Administrative Board shall appoint an accountofficer from officials or temporary agents
subject to the Staff Regulations of Officials ofetlEuropean Communities and Conditions of
Employment of other Servants of the European Conitiesn

The accounting officer shall, obligatorily, be chnson the grounds of his/her particular competence
as evidenced by diplomas and/or by equivalent peid@al experience.

Article 29 — Termination of duties of the accountimgy officer
(Article 43 of ACER Financial Regulation)

1. Atrial balance shall be drawn up without delaytia event of termination of the duties of the
accounting officer.

2. The trial balance accompanied by a handing oveartegmall be transmitted by the accounting
officer who is terminating his duties or, if thisnot possible, by a staff member in his
department to the new accounting officer.

The new accounting officer shall sign the trialdmade in acceptance within one month from
the date of transmission and may make reservations.

The handing over report shall also contain theltedithe trial balance and any reservations
made.

3. ACER shall inform the budgetary authority of thgpaimtment or termination of duties of its
accounting officer.

Article 30 — Transmission of financial and managema information to the
accounting officer

(Article 43 of ACER Financial Regulation)

The authorising officer shall send the accountiffgger, in accordance with the rules adopted by the
latter, the financial and management informatioquieed for the performance of the accounting
officer's duties.

Article 31 — Opinion on accounting and inventory sgtems
(Article 43 of ACER Financial Regulation)

Where financial management systems set up by thieosing officer provide data for ACER's
accounts or are used to substantiate data in thoseunts, the accounting officer must give his
agreement to the introduction or modification offsgystems.

The accounting officer shall also be consulted mdigg the introduction or modification by the
authorising officers responsible of inventory syséeand systems for valuing assets and liabilities.

Article 31 — Treasury management
(Article 43 of ACER Financial Regulation)

1. The accounting officer shall ensure that ACER hatsalisposal sufficient funds to cover the
cash requirements arising from budgetary implentiemta
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2. For the purposes of paragraph 1, the accountingeofhall set up cash management systems
enabling him to draw up cash-flow forecasts.

Article 32 — Management of bank accounts
(Article 43 of ACER Financial Regulation)

1. For the requirements of treasury management, tteuating officer may open accounts in the
name of ACER with financial institutions or natibigantral banks or cause such accounts to
be opened. In duly warranted circumstances, hafgtyeopen accounts in currencies other
than the euro.

2. The accounting officer shall negotiate the opegaterms for accounts with financial
institutions, in accordance with the principlesotfind financial management, efficiency and
competitive tendering.

3. Atleast every five years the accounting officealshelaunch competitive tendering between
financial institutions with which accounts have hepened.

4. The accounting officer shall ensure strict compl&awith the operating terms for accounts
opened with financial institutions.

Article 33 — Signature on accounts
(Article 43 of ACER Financial Regulation)

The terms governing the opening, operation andofisecounts shall provide, depending on internal
control requirements, that cheques, bank credisfea orders or any other banking operations meist b
signed by one or more duly authorised membersadff st

To that end, the accounting officer of ACER shalinenunicate to all financial institutions with which
ACER has opened accounts the names and specinmatusigs of the authorised members of staff.

Article 34 — Management of account balances
(Article 43 of ACER Financial Regulation)

1. The accounting officer shall ensure that the badantthe bank accounts referred to in Article
36 does not deviate significantly from the cashvfforecasts referred to in Article 35(2) and
in any event:

(a) that none of those accounts is in debit;

(b) that the balance of accounts held in other curesnisi periodically converted into
euro.

2. The accounting officer may not maintain balance®rgign currency accounts which might
cause excessive losses to ACER as a result of mgelrate fluctuations.

Article 35 — Transfers and conversion operations
(Article 43 of ACER Financial Regulation)

Without prejudice to Article 42, the accountingiodf shall conduct transfers between accounts
opened in the name of ACER with financial instibas, and conduct currency conversion operations.

Article 36 — Methods of payment
(Article 43 of ACER Financial Regulation)
Payments shall be made by bank credit transfehbye.
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Article 37 — Legal Entities Files
(Article 43 of ACER Financial Regulation)

1. The accounting officer may make payments by baa#ittransfer only if the payee’s bank
account details and information confirming the gagedentity, or any modification, have
first been entered in a common file.

Any such entry in the file of the payee's legal d&r@hk account details or modification of
those details shall be based on a supporting daairtee form of which shall be defined by
the Commission’s accounting officer.

2. With a view to payment by bank credit transfer hauising officers may enter into a
commitment towards a third party on behalf of AC&y if that third party has provided the
documentation required for its entry in the file.

Authorising officers shall inform the accountindicér of any change in the legal and bank
account details communicated to them by the pagdeshall check that these details are valid
before a payment is made.

Article 38 — Keeping of supporting documents by th@ccounting officer
(Article 43 of ACER Financial Regulation)

Supporting documents for the accounting systemfanthe preparation of the accounts referred to in
Article 76 of ACER Financial Regulation shall begkéor at least five years from the date on which
the European Parliament grants discharge for tdgdtary year to which the documents relate.

However, documents relating to operations not defety closed shall be kept for longer, that is to
say, until the end of the year following that inigfhthe operations are closed.

Section 4 — Imprest administrator
Article 39 — Conditions of use of imprest accounts
(Article 44 of ACER Financial Regulation)

1. Where, owing to the limited amounts involved, itmaterially impossible or inefficient to
carry out payment operations by budgetary procexjimgprest accounts may be set up for the
payment of such expenditure.

2. The imprest administrator may be authorised toipionally validate and pay expenditure, on
the basis of a detailed framework set out in tisérirctions from the authorising officer
responsible. Those instructions shall specify thesrand conditions under which the
provisional validation and payments shall be cdrdat.

3. The creation of an imprest account and the app@ntrof an imprest administrator shall be
the subject to a decision by the accounting offioara duly substantiated proposal from the
authorising officer responsible. That decision kbel out the respective responsibilities and
obligations of the imprest administrator and thiharising officer.

Amendment of the operating terms for an impresioast shall also be the subject of a
decision by the accounting officer on a duly subisééed proposal from the authorising
officer responsible.

Article 40 — Conditions governing creation and payrant
(Article 44 of ACER Financial Regulation)

1. The decision setting up an imprest account andiappg an imprest administrator and the
decision amending the operating terms for an im@esount shall specify in particular:
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(&) the maximum amount which may be initially provideslan imprest, and its
purpose;

(b) whether it is opened in the form of a bank accaura post office giro account
in the name of ACER,;

(c) the nature and maximum amount of each item of edipge which may be paid
by the imprest administrator to third parties diemed from them;

(d) the frequency with which supporting documents nimesproduced, the procedure
for producing them and the arrangements for trattisigithem to the authorising
officer for settlement;

(e) the procedure to be followed if the imprest halsdaeplenished;

() that imprest transactions will be settled by thénarising officer by no later than
the end of the following month, so that the accmgnbalance and the bank
balance can be reconciled,;

(g) the period of validity of the authorisation giventhe imprest administrator by
the accounting officer;

(h)  the identity of the appointed imprest administrator

In proposals for decisions setting up imprest ant®the authorising officer responsible shall
ensure that:

(@) priority is given to the use of budgetary procedusbere there is access to the
central computerised accounting system;

(b) imprest accounts are used only in substantiatesscas

The maximum amount which may be paid by the impadstinistrator where it is materially
impossible or inefficient to carry out payment gg@ns by budgetary procedures shall be
specified in a separate policy but shall in anyecast exceed EUR 1,000 for each item of
expenditure.

The imprest administrator may make payments tal {harties on the basis and within the
limits of:

(@) prior budget and legal commitments signed by thbaising officer responsible;
(b) the positive residual balance of the imprest actdanrcash or at the bank.

Payments from imprest accounts may be made by tradli transfer, including the direct
debit system referred to in Article 80 of the Geh&inancial Regulation, cheque or other
means of payment, in accordance with the instrostlaid down by the accounting officer.

Payments made shall be followed by formal finaldation decisions and/or payment orders
signed by the authorising officer responsible.

Article 41 — Choice of imprest administrators
(Article 44 of ACER Financial Regulation)

Imprest administrators shall be chosen from temaagents or, should the need arise and only
in duly substantiated cases, from other membegtadf. Imprest administrators shall be chosen
on the grounds of their knowledge, skills and gatér qualifications as evidenced by diplomas
or by appropriate professional experience, or afteappropriate training programme.
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Article 42 — Endowment of imprest accounts
(Article 44 of ACER Financial Regulation)

1. The accounting officer shall make payments endowimgrest accounts and shall monitor
those accounts from the point of view of openingpafk accounts and delegation of
signatures and controls on the spot and in theae®d accounts. The accounting officer
shall endow the imprest accounts. Imprests shalde to the bank account opened for the
imprest.

Imprest accounts may also be endowed directly tscefianeous local revenue such as that
arising from:

(@) sales of equipment;

(b) publications;

(c) miscellaneous repayments;
(d) interest.

The imprest shall be settled, in terms of expemditr miscellaneous or assigned revenue, in
accordance with the decision setting up the impaesbunt referred to in Article.40 and the

provisions of ACER Financial Regulation. The amauint question shall be deducted by the
authorising officer when he subsequently replersighe imprest accounts concerned.

2. In order, in particular, to avoid any exchange éssshe imprest administrator may make
transfers between different bank accounts reldatrthe same imprest.

Article 43 — Checks by authorising officers and aamunting officer
(Article 44 of ACER Financial Regulation)

1. The imprest administrator shall keep an accouth@®funds at his disposal, in cash and at the
bank, and of payments made and amounts receivedcordance with the rules and on the
instructions given by the accounting officer. Sta¢ats of that account shall be accessible at
all times to the authorising officer responsible anlist of transactions shall be established at
least once a month and be sent in the followingtmtrgether with supporting documents by
the imprest administrator to the authorising officsponsible for settlement of the imprest
operations.

2. The accounting officer shall carry out, or haveriearout by a staff member in his own
department or in the authorising department sgg@ahpowered for that purpose, checks,
which must as a general rule be effected on theaspmbwithout warning, to verify the
existence of the funds allocated to the imprestiaidinators and the bookkeeping and to
check that imprest transactions are settled withgrtime-limit set. The accounting officer
shall communicate the findings of those check&éoaiuthorising officer responsible.

Article 44 — Procurement procedures
(Article 44 of ACER Financial Regulation)

Payments of amounts less than or equal to EUR Sfflerfrom imprest accounts may consist
simply in the payment of costs against invoiceshauit prior acceptance of a tender.
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CHAPTER 3 — Liability of the financial actors

Section 1 — General rules

Article 45 — Bodies responsible in matters of fraud
(Article 41 and 46(2) of ACER Financial Regulation)

The authorities and bodies referred to in Articldsand 46(2) of ACER Financial Regulation

shall be understood to mean the bodies designateldebStaff Regulations and the decisions of
the European Union institutions concerning the teamd conditions for internal investigations in
relation to the prevention of fraud, corruption aemtly other illegal activity detrimental to the

European Union' interests.

Section 2 — Rules applicable to the authorising offers and authorising officers by
delegation or subdelegation

Article 45 — Financial irregularities
(Article 47(4) of ACER Financial Regulation)

Without prejudice to the powers of OLAF, the Paneflerred to in Article 47(4) of ACER
Financial Regulation (hereinafter “the panel”) $ted competent in respect of any infringement
of a provision of ACER Financial Regulation or opavision relating to financial management
or the checking of operations resulting from ancaaimission of a member of staff.

Article 46 — Financial irregularities panel
(Article 47(4) of ACER Financial Regulation)

1. Cases of financial irregularities as referredhtdrticle 45 shall be referred to the Panel by th
appointing authority for an opinion referred totlve second subparagraph of Article 47(4) of the
ACER Financial Regulation.

An authorising officer by delegation or subdelegiatinay refer a matter to the panel if he
considers that a financial irregularity has ocodirfEhe Panel shall deliver an opinion evaluating
whether irregularities within the meaning of Arécl5 have occurred, how serious they are and
what their consequences might be. Where the Paellysis suggests that the case referred to it
is a matter for OLAF, it shall transmit the file tfoe appointing authority without delay and shall
inform OLAF at once.

When the panel is directly informed of a mattermlapember of staff in accordance with
Article 41 of the Financial Regulation, it shakismit the file to the appointing authority
and shall inform the member of staff accordingliieTappointing authority may request
the panel’s opinion on the case.

2. In the case of a joint panel established by reg¢\agencies, the participating agencies
shall, depending on their own internal organisatspecify the operating arrangements of
the panel and its composition, which shall inclumie external participant with the
required qualifications and expertise.
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CHAPTER 4 — Revenue operations

Section 1 — Estimate of amounts receivable

Article 47 — Estimate of amounts receivable
(Article 52 of ACER Financial Regulation)

1. Estimates of amounts receivable shall specifyype tf revenue and the budget item to
which they are to be booked and, as far as possit@earticulars of the debtor and the
estimated amount.

When drawing up an estimate of amounts receivahke,authorising officer responsible shall
check in particular that:

(a) the revenue is booked to the correct budget item;

(b) the estimate is in order and complies with the jzions applicable and the
principle of sound financial management.

2. An estimate of amounts receivable shall not hageeffect of making commitment
appropriations available. In the cases referrad #rticle 19 of the Financial Regulation,
appropriations may be made available only aftestiras due have been actually recovered by
the Agency.

Section 3 — Establishment of the amounts receivable
Article 48 — Procedure
(Article 53 of ACER Financial Regulation)

1. The establishment by the authorising officer resgma of an amount receivable shall
constitute recognition of the right of ACER in respof a debtor and establishment of
entitlement to demand that the debtor pay the debt.

2. The recovery order shall be the operation by whtiehauthorising officer responsible
instructs the accounting officer to recover the anmestablished.

3. The debit note shall be to inform the debtor that:
(@) ACER has established the amount receivable;
(b) if payment of the debt is made before the deadtinajefault interest will be due;

(c) failing payment by the deadline referred to in pgb) the debt shall bear interest
at the rate referred to in Article 86 of the Impkating Rules to the General
Financial Regulation, without any prejudice to apgcific regulations applicable;

(d) failing payment by the deadline referred to in pgb) ACER shall effect recovery
either by offsetting or by enforcement of any gnéea lodged in advance;

(e) the accounting officer may effect recovery by dfisg before the deadline
referred to in point (b), where it is necessarpratect the Union's financial
interests when he has justified grounds to belibaethe amount due to ACER
would be lost, after the debtor has been informfatiereasons and date of the
recovery by offsetting;

(f) if, after all those steps have been taken, the atrfwas not been recovered in full,
ACER shall effect recovery by legal action.

The authorising officer shall send the debit natethte debtor with a copy to the accounting
officer.



ACER

Agency for the Cooperation
of Energy Regulators

Article 49 — Establishment of amounts receivable
(Article 53 of ACER Financial Regulation)
To establish an amount receivable the authorisifigeo responsible shall ensure that:

(a) the receivable is certain and not subject to amglition;
(b) the receivable is of fixed amount, expressed pescis cash terms;
(c) thereceivable is due and is not subject to anynesy time;
(d) the particulars of the debtor are correct;
(e) the amount to be recovered is booked to the cobrugdget item;
(f) the supporting documents are in order; and

(g) the principle of sound financial management is degdpwith, in particular with
regard to the criteria referred to in point (a)Aoficle 54(1).

Article 50 — Supporting documents for the establisment of amounts receivable

(Article 53 of ACER Financial Regulation)
1. The establishment of an amount receivable shabiased on supporting documents certifying
ACER'’s entitlement.

2. Before establishing an amount receivable the aidingrofficer responsible shall personally
check the supporting documents or, on his own resipiity, shall ascertain that this has been
done.

3. The supporting documents shall be kept by the aisihg officer in accordance with Articles
22 and 23.

Section 4 — Authorisation of recovery
Article 51 — Establishment of the recovery order

(Article 54 of ACER Financial Regulation)
1. The recovery order shall specify:

(a) the financial year to which the revenue is to beleal;

(b) the references of the act or legal commitment wische source of the debt and
gives rise to the entitlement to recovery;

(c) the budget article and any other subdivision thay apply, including, where
appropriate, the references of the correspondidigdtucommitment;

(d) the amount to be recovered, expressed in euro;
(e) the name and address of the debtor;
(f) the deadline referred to in Article 48(3)(b);

(g) the possible method of recovery, including in gatr recovery by offsetting or
enforcement of any guarantee lodged.

2. The recovery order shall be dated and signed bgutigorising officer responsible, then sent
to the accounting officer.
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Section 5 — Recovery
Article 52 — Recovery by offsetting

(Article 55 of ACER Financial Regulation)
1. Where the debtor has a claim on ACER that is agertdia fixed amount and due, relating to a
sum established by a payment order, the accouatfiwgr shall, following the deadline
referred to in Article 48(3)(b) recover establistadounts receivable by offsetting.

In exceptional circumstances, where it is necessargafeguard the financial interests of
ACER, when the accounting officer has justifiedsmes to believe that the amount due to
ACER would be lost, the accounting officer shalkaeer by offsetting before the deadline
referred to in Article 48(3)(b).

2. Before proceeding with any recovery in accordanite paragraph 1, the accounting officer
shall consult the authorising officer responsibid axform the debtors concerned.

Where the debtor is a national authority or onéofidministrative entities, the accounting

officer shall also inform the Member State concdratleast 10 working days in advance of
his intention to resort to recovery by offsettibthwever, in agreement with the Member State
or administrative entity concerned, the accountffgcer may proceed with the recovery by

offsetting before the deadline has passed.

3. The offsetting referred to in paragraph 1 shallehdne same effect as a payment and discharge
ACER for the amount of the debt and, where appabvpof the interest due.
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Article 53 — Recovery procedure failing voluntary @myment
(Article 55 of ACER Financial Regulation)

1. Without prejudice to Article 52, if the full amot has not been recovered by the deadline
referred to in Article 48(3)(b) and specified irettebit note, the accounting officer shall inform

the authorising officer responsible and shall withdelay launch the procedure for effecting

recovery by any means offered by the law, includingere appropriate, by enforcement of any
guarantee lodged in advance.

2. Without prejudice to Article 52, where the reepy method referred to in paragraph 1 cannot
be used and the debtor has failed to pay in regptmshe letter of formal notice sent by the
accounting officer, the accounting officer shaliene a recovery secured by legal action.

Article 54 — Waiving of recovery of an establishe@mount receivable

(Article 55 of ACER Financial Regulation)
1. The authorising officer responsible may waive reggwf all or part of an established amount
receivable only in the following cases:

(@) where the foreseeable cost of recovery would exteedmount to be recovered
and the waiver would not harm the European Uniiomege;

(b) where the amount receivable cannot be recovereidm of its age or the
insolvency of the debtor;

(c) where recovery is inconsistent with the principlg@portionality.

2. Inthe case referred to in point (c) of paragrapthé authorising officer responsible shall act
in accordance with predetermined procedures estadaliwithin the Agency and shall apply
the following criteria which are compulsory and Bggble in all circumstances:

(a) the facts, having regard to the gravity of theguarity giving rise to the
establishment of the amount receivable (fraud,aeptence, intent, diligence,
good faith, manifest error);

(b) the impact that waiving recovery would have ondperation of ACER and its
financial interests (amount involved, risk of sajta precedent, undermining of the
authority of the law).

Depending on the circumstances of the case, theasing officer responsible may also
have to take the following additional criteria irocount:

(i) any distortion of competition that would be caubgdhe waiving of recovery;
(ii) the economic and social damage that would be caueezithe debt to be
recovered in full.

3. The waiver decision referred to in Article 55(3)ACER Financial Regulation shall be
substantiated and shall refer to the diligence@sed to secure recovery and the points of law
and fact on which the waiver is based. The autmgrisfficer responsible shall waive
recovery following the rules set out in Article 51.

4. The waiving of recovery of an established amouceirable may not be delegated where the
amount to be waived is EUR 5,000 or more;

5. Where a waiver decision involving EUR 100,000 orenis taken, ACER shall establish a
report and annex it to the annual activity repeférred to in Article 40(1) of ACER Financial
Regulation.
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Article 55 — Cancellation of an established amoumnteceivable
(Article 55 of ACER Financial Regulation)

1. In the event of a mistake as to a point of ldwe, authorising officer responsible shall cancel
the established amount receivable following thesidet out in Articles 50 and 51; cancellation
shall be suitably substantiated.

Article 56 — Technical and adjustment of an estaldihed amount receivable
(Article 55 of ACER Financial Regulation)

1. The authorising officer responsible shall adjhst established amount receivable upwards or
downwards if the discovery of an error of fact resiites the alteration of the amount, provided
that the correction does not imply relinquishmehthe ACER'’s established entitlement. Such

adjustment shall be made following the rules setimiArticles 50 and 51 and shall be suitably

substantiated.

Article 57 — Additional time for payment
(Article 58 of ACER Financial Regulation)

The guarantee referred to in Article 58 point (b)ttee ACER Financial Regulation may be
replaced by a joint and several guarantee by d garty approved by the acc